By way of   answer respondent   alleged  that'   the   land   on  which   any

violation occurred had been   subleased   to   two  other mining  companies   and

that   the  employees  "who  were   in violation"  had   not  worked  for  respondent
since September  16,   1979.

At   the conunencement  of   Che  hearing  an  additional   issue was   added  by
the  respondent.     Respondent   contended  that   it  had   also   intended   to  contest
seven other  citations  which   had  also  been  served   on respondent   for  alleged
violations occurring  on January 16,   1980,   and January 17,   1980.

The   petitioner  contends   that   the Office  of Assessments had  duly
notified   respondent   that   the   forms which  were   sent   to   it  were   the ones  on
which  it   should make  notice   of contest;   and   that   since   respondent   properly
completed  only one  of  the  forms,   it  did  not   contest   the   other  citations
issued*     Thus,   having   failed   to  contest   those  citations   in  accordance  with
the  rules  of procedure,   the   proposed  penalties  became   the   final  order of
the Commission  and were not   subject   to  review.

The petitioner  agreed  that   ruling on  whether  or not   all  eight
citations  were  at   issue instead  of just   the  one  alleged  by  the  petitioner
would  be   reserved  until  evidence  on  all   citations   were   received   at   the
hearing.     Accordingly,   evidence  was  presented   as   if  the  complaint  had
alleged  all  eight   citations  along with  proposed  penalties   applying  thereto.

Findings  and Conclusions  in  Regard  to Ruling  Reserved   at   the  Hearing

After   the  proposed   assessment   forms   on   all   eight  citations had been
sent   to   the  respondent  by the  Office  of Assessments   of MSHA,   respondent,
within  the  30 days  allowed,   wrote  on one  of   the  cards which  had  been  sent
to him,   the   following words:

"None of the  penalties  applied   to  our  operation!     No-mining
operations   since August  1979."

Respondent  had  also marked  an   "X"  on  the  card   by  the   following  printed
words:

"I. wish   to  contest   and  have   a  formal  hearing  on   all   the
violations   listed   in the  proposed  assessment."

The  card was   signed   "Billy D,   Thomas,   Pres."

The  card  was  stapled  to   the   other   cards  which   respondent  had   received,
and   all   the cards  were  returned   to  and  date   stamped  by the  Office  of
Assessments  on June  23,   1980,     However,   none   of the  other  cards had  any
notations  on  them  indicating whether  or   not   any further  citations   were
being contested.     Respondent  had   also   sent   a   letter  which was   received by
the  same Office  of Assessments  on  June   16,   1960,   in  which   respondent   listed
all   eight   citation  numbers.     In   the   letter   respondent   alleged   that   the
citations  did  not   apply  to  it.     Since   only one   card  had been   specifically
marked,   the petitioner  filed a "Complaint Proposing Penalty",   alleging only
one  citation,   No,   173872.

178osed by the rock.
